Ontario County Natural Resource Extraction Working Group
Draft Special Use Permit and Floating Zone Language - 1_22_14
[bookmark: _GoBack]The following are model local laws developed by the Ontario County Natural Resource Extraction Working Group.  The approach focuses on controlling the location (not site design) of large scale natural resource extraction operations.  The group felt this to be an important distinction that would allow a Town to first determine if a proposed location was even suitable for the proposed use before entering into more specific design review.   
Definitions
These are a key component of any law.  The two offered below are to be used with both the Special Use Permit and Floating Zone models. 
NATURAL RESOURCE EXTRACTION: Any activity which removes or significantly disturbs rock, gravel, sand, soil, oil, natural gas, timber, water, or other naturally occurring deposits. 
COMMERCIAL NATURAL RESOURCE EXTRACTION:  Removal of natural resources from their point of origin for private commerce.  This does not include; clearing of vegetation, mass grading, or other site preparation completed as part of an approved subdivision or site plan for development; extraction of resources for personal use onsite by an individual residence and extraction of resources for use onsite in support of agricultural operations as defined in Town Code and New York State Agriculture and Markets Law.
Special Use Permits 
When a special use is listed for a given zoning district, the Town Board is indicating that they would like the use to occur within that zone provided only if it complies with minimum additional standards defined in zoning specific to that use.  A special use permit is the authorization to conduct the use in a specific location.  The authorizing board is specified in Town Code.  It’s usually either the ZBA or the Planning Board.
Depending on how the Zoning chapter is written, when a proposal fails to meet minimum special use permit standards, applicants may be able to request from the reviewing Board a waiver of the subject standard(s).  In addition, all special use permit requirements are subject to interpretation and/or a variance by the ZBA. 
To draft a local law to regulate natural resource extraction the following areas of Town Code would need to be examined and amended as needed:
· Definition of key terms
· Who performs special use permit review?  This should be clearly defined in Town Code and is usually the ZBA or Planning Board
· Does the reviewing Board have waiver authority?  Consider options for limiting or expanding waiver authority for this use.
· In what zoning districts will this use be allowed? This must be specified in code.
· General criteria applicable to all specially permitted uses.  Are they sufficient?
· Criteria applicable to just this use. For both general and specific criteria, care needs to be taken to limit overlap with standards from NYS and Federal agencies with pre-emptive oversight of the use. 
· Will a separate site plan be required?  
SPECIAL USE PERMIT MODEL LAW
WAIVERS
The (insert reviewing board) may waive one or more special use permit requirement(s) for commercial natural resource extraction operations, only after it has been demonstrated that local enforcement of the subject requirement has been pre-empted by State or Federal authority.  Requests for waivers must be submitted in writing by the applicant.  Justification for waivers shall be documented in findings and shall be made by separate resolution of the (insert reviewing board).
SPECIAL USE PERMIT STANDARDS
Natural resources may occur anywhere. The fact that a natural resource, no matter how abundant and valuable, occurs on a given site is not by itself justification for allowing a large scale operation to extract that resource.  The intent of this special use permit process is to give the (insert reviewing board) standards and authority to control the location of Commercial Resource Extraction Operations and to ensure such operations are sited on property where practical options exist for full mitigation of negative impacts in a manner consistent with the Town’s adopted plans and laws.    The criteria in this section are separate and distinct from site plan requirements which address the more specific site layout and design needed to adequately mitigate negative impacts.
The (insert reviewing board) may approve a special use permit for a Commercial Natural Resource Extraction Operation in the (insert districts where it is to be allowed) District(s) provided that in addition to compliance with the general requirements in § (insert section for general criteria applicable to all specially permitted uses), the proposed use also complies with the following standards
1) The following activities are prohibited:
a) Removal of topsoil from the site.
b) Secondary processing of natural resources on the site.
c) Importation to the site of natural resources for storage and/or processing except that importation of such resources required for operation of the Natural Resource Extraction Operation shall be allowed.
2) Special use permit applications for a Natural Resource Extraction Operation shall:
a) be required for a new Commercial Natural Resource Extraction Operation or physical  expansion of an existing Commercial Natural Resource Extraction Operation; and
b) be reviewed as a Type I action pursuant to the implementing regulations of the NYS Environmental Quality Review Act (SEQRA); and
c) include pertinent application materials and correspondence related to all state and federal permits required for the proposed use and contact information for specific agents of the agencies performing the review; and 
d) be accompanied by a site drawing and description of the proposed operation, as well as any additional information required by the (insert reviewing board) to address the criteria in this section.
3) Natural Resource Extraction Operations may be allowed on the same site as existing uses allowed within the respective zoning district.
4) The application must describe options for full mitigation of potential impacts to the following:
a) Farm operations and residential uses and access thereto on the proposed and adjoining sites;
b) soils classified as prime or of statewide importance as farmland;
c) highly erodible soils;
d) steep slopes and other landforms determined to be sensitive and/or significant by the Town in its adopted plans and laws;
e) natural surface water, groundwater, wetlands, and other natural features determined to be sensitive and/or significant by the Town in its adopted plans and laws;
f) sites and structures determined to be historically or culturally sensitive and/or significant by the Town in its adopted plans or laws;
g) Town roads, bridges and other infrastructure.  Applications must include a routing plan for trucks and shall demonstrate that options exist for compliance with Town laws regulating use of public infrastructure.  The application shall list potential improvements required to accommodate the use.
h) Emergency services.  The application shall describe the potential for hazards and emergencies specific to the use, the necessary response, and the capacity of local emergency service responders and other agencies to provide that response. 
5) Front, side, and rear setbacks shall be a minimum of 80’.  
6) The maximum lot coverage by impervious surfaces shall be 35%
7) The decision by the (insert reviewing agency) shall  be accompanied by elaborative findings that answer the following questions:
a) Will the site be altered in a manner that is acceptable?
b) Will the site have necessary access to roads and other public infrastructure intended for and/or suitable for the proposed use? 
c) If improvements to public infrastructure are required to accommodate the proposed use, how will those improvements impact ongoing and future land use and development in the vicinity of the proposed use? 
d) What is the long term impact to the Town of all infrastructure to be developed as part of this use including costs and responsibility for maintenance? 
e) Will the use have access to adequate hazard and emergency response services? 
f) Will the proposed use impact the use and development of the subject site and nearby sites in a manner that is acceptable?
g) Does the application identify options for mitigation that are practical and have the potential to adequately mitigate potential negative impacts from the proposed use?
7)  	Uses permitted pursuant to this section shall be inspected by (insert official) every (insert time) to ensure continued compliance with the requirements of this section and any conditions imposed by the (insert reviewing board).  An official report of said review shall be forwarded to the (insert reviewing board) and kept on file with the Town.
NOTE: Imposition of time limits should be done very carefully and with a full understanding of the practical difficulties such limits may impose.  Typically, establishing a land use requires a significant initial investment of resources ($) as well as physical improvements to a site. Unreasonable time limits or renewal requirements can be a significant impediment to secure needed financing and other long term commitments.  Time limits and/or periodic renewals should address only those areas of concern that are likely to change over time. As a substitute periodic inspections verify and encourage ongoing compliance and will form the basis for any enforcement action or revocation of the permit.
8) Approved special use permits for a for a Natural Resource Extraction Operation shall then be subject to site plan review by the Planning Board which review shall include:
a) Consideration of the impacts to public infrastructure, and
b) A plan for site restoration of the subject site and other impacted areas, and
c) Such sureties as the Planning Board deems necessary to ensure proper completion of improvements as well as restoration of the site and other impacted areas.


Floating Zone:
Basics — A floating zone is a zoning district that delineates conditions which must be met before that zoning district can be approved for an existing piece of land.  Rather than being placed on the zoning map as traditional zones are, however, the floating zone is simply written as an amendment in the zoning ordinance.  Thus, the zone "floats" until a development application is approved, when the zone is then added to the official zoning map.  Floating zones can be used to plan for future land uses that are anticipated or desired in the community, but are not confirmed, such as affordable housing, shopping centers, and urban development projects.  They can also be used for cluster zoning, planned-unit developments (PUDs), and urban development projects.
Historical and Legal Implications — Rodgers v. Village of Tarrytown, 302 N.Y. 115 (N.Y. 1951) was instrumental in establishing the legality of floating zones.  The court found the rezoning was in accordance with a comprehensive plan and, as with the traditional zoning power, the town had the authority to amend its basic zoning ordinance such that it reasonably promotes the general welfare.  Further favorable decisions have established floating zones as a viable planning tool.
Discussion — Floating zones are helpful for communities where the direction of development and growth is uncertain or for communities that wish to achieve specific goals outlined in a comprehensive plan or other public documents.  It provides flexibility for developers, who can use the zone to obtain density bonuses, height extensions, etc., in exchange for meeting other requirements or goals in the floating zone, such as affordable housing, public transit, etc.  Critics, however, argue that floating zones undermine the ability of citizens to rely on the predictability of the zoning map and can favor private development over the public interest.  American Planning Association Planning and Law Division 2007-2008.  http://www.planning.org/divisions/planningandlaw/propertytopics.htm
How would a floating zone be applied to natural resource extraction?  
This category of uses has the potential for truly significant impacts on a community. Adopting a floating zone gives a municipality the ability to establish and maintain control over the occurrence and location of commercial natural resource extraction activities.  As part of the local law, the Town can include procedural requirements for review as well as minimum site specific criteria to guide decision making.  Floating zones have been used for a variety of uses where a broader category of development and activity is anticipated and where specific impacts are impossible to anticipate. Planned Unit Developments are a form of floating zone.
This strategy is focused on location control and establishing basic standards that avoid regulating the operational aspects of a given land use in ways that conflict with NYS permitting procedures which preempt local regulation.
All zoning has to be in compliance with a comprehensive plan.  The Town’s should consider having the Planning Board perform a formal review and identify language that does and does not support this type of land use.  In this case it would be helpful to have applicable language in your plan that addresses economic development, protection and development of public infrastructure, natural resources, community character, and other issues related to natural resource extraction.  The plan doesn’t necessarily need to call out this use specifically and make a statement for or against it.  Such an analysis will form the basis for any needed updates to local law and help the Town move forward with more confidence they are on the right track.
Below is a sample local law for a floating zone.  It includes process requirements as well as basic criteria by which to judge zoning requests.   Those basic criteria should be amended as needed to make sure, again, that the resulting law complies with and supports the relevant goals and objectives of your comprehensive plan.
FLOATING ZONE MODEL LAW
DISTRICT DEFINED 
The Natural Resource Extraction (NRE) District is established as a floating zone that can be applied to a defined area upon approval by the Town Board.  Natural resources may occur anywhere. The fact that a natural resource, no matter how abundant and valuable, occurs on a given site is not by itself justification for allowing a large scale operation to extract that resource.  The intent of this floating zone is to give the Town Board standards to control the location of Commercial Resource Extraction Operations and to ensure such operations are sited on property where practical options exist for full mitigation of negative impacts in a manner consistent with the Town’s adopted plans and laws.    The criteria in this section are separate and distinct from site plan requirements which address the more specific site layout and design needed to adequately mitigate negative impacts.
1) Uses:
a) Commercial Natural Resource Extraction operations
b) Continuation and expansion of existing uses on the subject site that are allowed by the underlying zoning district and which shall be subject to the lot size, setback and other bulk density requirements of  same.
c) Prohibited Uses:
i. Removal of topsoil from the site.
ii. Secondary processing of natural resources on the site.
iii. Importation to the site of natural resources for storage and/or processing except that importation of such resources required for operation of the Natural Resource Extraction Operation shall be allowed. 
2) Lot size, setback and other bulk density requirements are described in table (insert reference) 
REVIEW PROCEDURES.
1) Review procedures for an NRE District zoning amendment shall comply with NYS Town Law, Article 16, §265. 
2) The applicant shall first request that the Town Board formally consider the proposed zoning amendment.  
a) This request shall include a brief narrative and a sketch map describing the site and proposed use.
3) Should the Town Board agree to formally consider the requested rezoning the applicant shall then submit a full application in compliance with parts 4 through 7 of this section
4) Applications for a zoning amendment to allow a Commercial Natural Resource Extraction operation shall be made to the Town Board and shall also:
a) be reviewed as a Type I action pursuant to the implementing regulations of the NYS Environmental Quality Review Act (SEQRA); and
b) include pertinent application materials and correspondence related to all state and federal permits required for the proposed use and contact information for specific agents of the agencies performing the review; and 
c) be accompanied by a site drawing and description of the proposed operation, as well as any additional information needed to address the criteria in this section.
5) The application must describe options for full mitigation of potential impacts to the following:
6) The application must describe options for full mitigation of potential impacts to the following:
a) Farm operations and residential uses and access thereto on the proposed and adjoining sites;
b) soils classified as prime or of statewide importance as farmland;
c) highly erodible soils;
d) steep slopes and other landforms determined to be sensitive and/or significant by the Town in its adopted plans and laws;
e) natural surface water, groundwater, wetlands, and other natural features determined to be sensitive and/or significant by the Town in its adopted plans and laws;
f) sites and structures determined to be historically or culturally sensitive and/or significant by the Town in its adopted plans or laws;
g) Town roads, bridges and other infrastructure.  Applications must include a routing plan for trucks and shall demonstrate that options exist for compliance with Town laws regulating use of public infrastructure.  The application shall list potential improvements required to accommodate the use.
7) Emergency services.  The application shall describe the potential for hazards and emergencies specific to the use, the necessary response, and the capacity of local emergency service responders and other agencies to provide that response. 
8) Front, side, and rear setbacks shall be a minimum of 80’.  
9) The maximum lot coverage by impervious surfaces shall be 35%
10) The decision by the Town Board shall  be accompanied by elaborative findings that answer the following questions: 
a) Is use of the site for the proposed Commercial Natural Resource Extraction consistent with the adopted comprehensive plan?
b) Will the site be altered in a manner that is acceptable?
c) Will the site have necessary access to roads and other public infrastructure intended for and/or suitable for the proposed use? 
d) If improvements to public infrastructure are required to accommodate the proposed use, how will those improvements impact ongoing land use and development in the vicinity of the proposed use? 
e) What is the long term impact to the Town of all infrastructure to be developed as part of this use including costs and responsibility for maintenance? 
f) Will the use have access to adequate hazard and emergency response services? 
g) Will the proposed use impact the use and development of the subject site and nearby sites in a manner that is acceptable?
h) Does the application identify options for mitigation that are practical and have the potential to adequately mitigate potential negative impacts from the proposed use?
9) Natural Resource Extraction (NRE) District amendments shall apply only to the use(s) proposed and considered as part of the application. Additional uses may be allowed through an amendment of the zoning which shall be subject to the requirements of this section. 
10) Commercial Natural Resource Extraction operations shall be subject to site plan review by the Planning Board which shall include:
d) Consideration of the impacts to public infrastructure, and
e) A plan for site restoration of the subject site and other impacted areas, and
f) Such sureties as the Planning Board deems necessary to ensure proper completion of improvements as well as restoration of the site and other impacted areas.
